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Evidence — Hearsay Declarations of Pedigree. — In this case the question 
became of importance as to whether certain persons residing in England 
were the heirs of a deceased beneficiary under a certain contract entered into 
between defendant and her deceased husband. To prove that the beneficiary 
was dead, evidence was offered that her brother had received funeral cards, 
and his family, letters, from members of her family, informing him of her 
death. Held, that the evidence was admissible. Fearnley v. Fearnley (1908), 
— Colo. — , 98 Pac 819. 

The evidence introduced was hearsay, but says the court, hearsay infor- 
mation of the death of a person, derived from the immediate family of 
deceased, is sufficient, prima facie, to establish that fact. It has long been 
recognized that proof of pedigree is an exception to the rule excluding hear- 
say evidence. 9 Enc. Ev. 738; 2 Wigmore, Evidence, § 1480. Furthermore, 
it is unquestioned that the above exception to the hearsay rule includes the 
fact of birth and death. 9 Enc. Ev. 738; 2 Wigmore, Evidence, § 1500; 1 
GrEEnlEaF, Evidence, Ed. 16, p. 202; Du Pont v. Davis, 30 Wis. 170; Ander- 
son v. Parker, 6 Cal. 197. Numerous cases, however, have established the 
rule that hearsay evidence in pedigree cases is never admissible except to 
prove the declarations of deceased persons. White v. Strother, 11 Ala. 720; 
State v. Trusty, 122 Iowa 82; Greenleaf v. Dubuque & Sioux City R. R., 30 
Iowa 303; People v. Mayne, 118 Cal. 516; Harland v. Eastman, 107 111. 538; 
State v. Miller, 71 Kan. 200; Dupoyster v. Gagand, 84 Ky. 403. In the present 
case, the declarants residing in England were still alive at the time of the 
trial, so that the admission of the evidence would appear to be in direct 
conflict with the cases just cited. On the other hand, the declarants were 
without the jurisdiction of the court, and in similar cases the rule has some- 
times been laid down, that the declarations, if otherwise competent, aTe 
admissible. Young v. Shulenberg, 165 N. Y. 385; Campbell v. Wilson, 23 
Tex. 253; Thompson v. Woolf, 8 Or. 463. Since the ground of admission 
of hearsay evidence in pedigree cases is based upon the necessity principle, 
and necessity exists when the declarant is without the jurisdiction of the 
court, the rule stated in these latter cases would appear to be more in accord 
with justice. 

Execution— Sale — Inadequacy of Price — Setting Aside.— Appeal from 
a decree in equity setting aside a sheriff's sale of land on execution issued 
from the circuit court, pursuant to a transcript of a justice's judgment, the 
process issued thereon, and the return of the constable endorsed on such 
process, which transcript had been filed in the office of the clerk of the 
circuit court as required by statute. The constable's return, as shown by 
the transcript, recited that the execution debtors had no "personal" within 
the county from which the judgment could be made. Accordingly, the tran- 
script was filed in the circuit court and land was levied on to satisfy the 
judgment; upon the sale this land, worth about $20,000, was sold for $132.04. 
The execution debtor, who is the complainant in the principal case, filed his 
bill to set aside the sale before the period within which he might have 



